STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
Dl VI SI ON OF REAL ESTATE,

Petiti oner,

VS. Case Nos. 96-5163

97-0062
S. DUDLEY CARSON,

Respondent .
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RECOMMVENDED CORDER

On July 21, 1997, a formal adm nistrative hearing was held
inthis case in Sarasota, Florida, before Carolyn S. Holifield,
Adm ni strative Law Judge, Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Geoffrey T. Kirk, Senior Attorney
Departnent of Business and
Pr of essi onal Regul ati on
D vision of Real Estate
400 West Robi nson Street
Ol ando, Florida 32802

For Respondent: Frederick WIsen, Esquire
Gllis and Wl sen, P.A
1415 East Robinson Street, Suite B
Ol ando, Florida 32801

STATEMENT COF THE | SSUES

The issues in this case are whether S. Dudl ey Carson, the
Respondent (1) failed to conply with a | awful order of the
Fl ori da Real Estate Conm ssion; (2) deposited or interm ngled

personal or operating funds in the broker's trust account; (3)



conceal ed a violation during the course of an investigation; (4)

i nproperly disbursed funds fromthe broker's trust account; (5)
engaged in fraudul ent or dishonest dealing in a business
transaction; and (6) is guilty of a course of conduct to the
extent that he is not trustworthy. |If yes, to one or nore of the
foregoi ng, what penalty should be inposed.

PRELI M NARY STATEMENT

On April 21, 1996, Petitioner Departnent of Business and
Prof essi onal Regul ation, Florida Real Estate Conm ssion,
(Petitioner/Comm ssion) filed a one-count Adm nistrative
Conpl ai nt agai nst Respondent S. Dudl ey Carson (Respondent). The
Adm ni strative Conplaint (Adm nistrative Conplaint |) alleged
t hat Respondent failed to conply with a |lawful order of the
Comm ssion by not successfully conpleting certain educational
requi renents within the prescribed tine period. Petitioner filed
a second Adm nistrative Conplaint (Adm nistrative Conplaint I1)
agai nst Respondent on Septenber 23, 1996. This conplaint alleged
in five counts that Respondent violated nultiple provisions of
Section 475.25(1), Florida Statutes.

In each instance, Respondent disputed the charges and tinely
requested a formal hearing. The matters were separately
forwarded to the Division of Admnistrative Hearings (D vision)
for assignnent of an admnistrative |aw judge. Admnistrative
Complaint | was filed wwth the D vision on January 7, 1997, and

Adm ni strative Conplaint Il was filed on Novenber 4, 1996. By



Order issued on February 12, 1997, the two cases were
consol i dat ed.

At the final hearing, Petitioner called four w tnesses:
Jerri Vincent, Stephanie Alcorn, Majorie G Bennett, and Marie
Hayes. Petitioner offered seventeen exhibits that were admtted
into evidence. Respondent testified on his own behal f and
presented four other w tnesses: Harry Haskins, Arthur David
Vandr of f, Penel ope Fl anagan, and Prudence Varro. Respondent
present ed seventeen exhibits that were admtted into evi dence.

The transcript of the proceeding was filed on July 28, 1997.
At the conclusion of the hearing, the tinme set for submtting
proposed recommended orders was ten days fromthe filing of the
transcript. Prior to that date, Respondent requested an
extension of tinme in which to file the proposed recommended
order. The request was granted, and both parties tinely filed
their proposed recommended orders under the extended tine period.

FI NDI NGS OF FACT

1. Petitioner is a state licensing and regul atory agency
charged with the responsibility and duty to prosecute
adm ni strative conplaints pursuant to the laws of the State of
Florida; in particular, Chapters 455, and 475, Florida Statutes,
and Rul e Chapter 61J-2, Florida Adm nistrative Code.

2. Respondent, S. Dudley Carson, is now and was at al
times material hereto a licensed real estate broker in Florida

havi ng been issued |icense nunber 3001085 and 3004369 in



accordance with Chapter 475, Florida Statutes.
3. On or about April 19, 1994, the Conmm ssion entered a
Fi nal Order agai nst Respondent whereby Respondent's real estate
i cense was pl aced on probation for one year. Furthernore, the
Final Order required Respondent to conplete a 30-hour broker
managenent course within one year of the filing of the Final
Order. The Final Oder was filed on May 6, 1994, and provided in
pertinent part:
4. The licensee shall enroll in and

sati sfactorily conplete a 30-hour broker

managenent course within one (1) year of

the filing date of this Order. These

course hours are in addition to any

ot her education required to maintain a
valid and current |icense.

5. Failure to conplete all conditions of
probation may result in a new conpl ai nt
being filed.

This Order shall be effective 30 days
fromdate of filing wth the derk of the
Departnent of Business and Prof essi onal
Regul ation. (enphasis supplied)

4. In accordance with the provisions of the Final Oder,
Respondent had until May 6, 1995, in which to satisfactorily
conpl ete a 30-hour broker managenent course. Wen Respondent
read the Final Order, he m stakenly believed that he had one year
fromthe effective date of the Final Order rather than one year
fromthe filing date of the Final Order to conplete the required
cour se.

5. Respondent initially registered for a 30-hour managenent

course to be offered in March 1995, but was unable to take the



course due to a business conflict. At that tinme, Respondent did
not realize that the next 30-hour course would not be offered
until June 1995. In May 1995, Respondent registered for the next
avai |l abl e course that was offered in June 1995.

6. After registering for the June course, but prior to
taking it, Respondent received a letter fromPetitioner
requesting that Respondent provide proof of having conpleted the
requi red 30-hour course. Thereafter, Respondent imredi ately
contacted Petitioner by tel ephone inquiring to how he could
request an extension. Based on infornmation obtained by tel ephone
fromPetitioner's staff, by letter dated May 18, 1995, Respondent
requested an extension of tinme to conplete the course.

7. On May 23, 1995, Petitioner placed Respondent's request
for an extension of tinme to conply with the educati onal
requi renent on the Comm ssion's June 20, 1995, agenda for
consideration. Thereafter, Petitioner advised Respondent's
attorney, Steven Voigt, that the matter had been tabled and no
formal action was taken by the Conmm ssion.

8. Respondent conpleted the 30-hour broker managenent
course on June 30, 1995, and on that sanme day so advised
Petitioner by letter.

9. Respondent had no further contact from Petitioner
regarding his request for an extension until eleven nonths after
the request was nmade and al nost ten nonths after the Comm ssion

tabled the matter. That communi cation was by Adm nistrative



Complaint | that Petitioner filed agai nst Respondent on April 21,
1996.

10. As to the Admnistrative Conplaint |1, Respondent was
licensed at all tines material herein as a real estate broker for
Crescent Managenent, Inc., and for RE/MAX on the Key.

11. The broker is the person ultimtely responsible for
properly maintaining and reconciling all escrow and trust
accounts. Further, the broker is charged with know edge of and
conpliance with applicable laws and rules relative to trust
accounts.

12. Petitioner interprets governing regulations to preclude
a broker from keeping retained earnings or comr ssions in an
escrow account, and to renpbve such earnings or conmm ssions when
they accrue, but never |less than at |east once a nonth.

Moreover, Petitioner interprets certain relevant provisions as
prohibiting real estate brokers from mai ntaining "personal funds"
in their escrow or trust account to pay personal or office
expenses.

13. \Where an escrow or trust account has a deficit, if
everyone who had funds in that account made a demand for the
sane, there would be insufficient funds to satisfy all clains.

14. At all times material hereto, Respondent maintained
account nunber 1622184907 at Barnett Bank in the name of Crescent

Managenent, Inc. (Crescent Managenent Account). Rental security



deposits and owners' funds were kept in the Crescent Managenent
Account. The checks drawn on this account were styled "operating
escrow. "

15. Stephani e Aucoin was enpl oyed by Respondent as an
of fi cer manager for Respondent from August 1992 through April or
May 1995. Wiile enployed as the officer manager and in regard to
Crescent Managenent, Ms. Aucoin's duties included determ ning
which bills and expenses were to be paid and to whom and t he
anount to be paid. M. Aucoin was al so responsible for preparing
checks via conputer and presenting the checks to Respondent for
his review and signing. Respondent trusted Stephanie Aucoin and
relied upon her to properly prepare the checks.

16. The follow ng checks drawn on the Crescent Managenent
Account between January 1994 and February 1995 are the subject of
the instant case: Check No. 5458 dated January 3, 1994, made
payabl e in the anount of $246.40 to Pelican Press; Check No. 5460
dated January 3, 1994, nmde payable in the anmount of $74.67 to
Prestige Printing; Check No. 5347 dated January 21, 1994, nade
payabl e in the anount of $11,100.91 to RE/ MAX on the Key; Check
No. 5391 dated February 2, 1994, nade payable in the anount of
$82.00 to the Division of Real Estate; Check No. 6439 dated July
25, 1994, made payable in the anmount of $237.83 to Sarasota Board
of Realtors; Check No. 7388 dated Decenber 31, 1994, made payabl e

in the amount of $19,700.11 to RE/ MAX on the Key; and Check No.



7005 dated February 16, 1995, nade payable in the amount of
$4,119.29 to Anerican Express.

17. Respondent signed and authorized five of the seven
checks noted in the above paragraph. The checks signed by
Respondent were Check Nos. 5458, 5460, 5347, 5391, and 6439.

18. It is undisputed that Check No. 7388 dated Decenber 31,
1994, nmade payable in the amount of $19,700.11 to RE/ MAX on the
Key, contained Respondent's forged signature and that Stephanie
Aucoi n had forged Respondent's signature. Contrary to M.

Aucoi n's testinony, Respondent did not request or authorize M.
Aucoin to issue the check or sign his nanme to the check
Respondent had not seen this check prior to Petitioner's

| nvesti gator Hayes showi ng hima copy of the check during the May
1996 audit.

19. The last check in question is Check No. 7005 dated
February 16, 1995, nmmde payable in the anount of $4,119.29 to
Ameri can Express. Although she was not an authorized signatory
on the Crescent Managenent Account, Stephanie Aucoin signed her
own nanme on this check. Respondent never authorized or directed
Ms. Aucoin to pay his American Express bill using the Crescent
Managenment Account.

20. Stephanie Aucoin's testinony |acks credibility. After
Ms. Aucoin's enploynment was term nated, she filed a claimfor
unenpl oynment conpensati on benefits. The claimwas denied by the

appeal s referee by decision dated August 17, 1995, finding that



she "had been signing checks wi thout the owner's perm ssion and
had forged the owner's signatures on sone of the checks .
cl ai mant was using conpany funds to pay her personal bills."

21. On May 16, 1996, Stephanie Aucoin nmade the follow ng
statenent in her sworn Petition For Injunction For Protection
Agai nst Repeat Violence filed agai nst the Respondent: "Dudley
Carson is under investigation for comm ngling of funds (escrow)
and tax fraud . . . the chief investigator (Marie Hayes) had
informed nme that these charges are of a valid nature and that |
coul d possibly be in danger by M. Carson."” The statenent of M.
Aucoin is false in that Marie Hayes never nade such a statenent
to Stephani e Aucoin.

22. During the course of Stephanie Aucoin's enpl oynent as
of fi cer manager for Respondent, M. Aucoi n and Respondent
devel oped a romantic rel ationship, beginning in Novenber 1993.
The personal relationship was an intermttent one, with
Respondent termnating the relationship with Ms. Aucoin three
different tines, first in late February 1994, next in late
Novenber 1994, and finally in early March 1995.

23. Eventual ly, Respondent believed that Ms. Aucoin had
been diverting business funds for her personal use. Based on
this belief, Respondent fired Ms. Aucoin on or about April 28,
1995. Soon after he fired Stephani e Aucoin, Respondent enpl oyed
Chip Harris to review the Crescent Managenent escrow records and

bank statenments. The records were in poor order, and it was



determ ned that there was a shortage of escrow funds in the bank
account. As soon as practicable, Respondent deposited personal
funds into the Crescent Managenent Account to cover the shortage:
$25,000 on July 10, 1995, and $20,063.09 on July 13, 1995.
Respondent has made no claimto the $45,063.09 that he deposited
into the Crescent Managenent Account for the benefit and
protection of those persons entitled to the trust funds.

24. The proper course of action to be taken by a broker
upon di scovery a shortage in an escrow account is to replace the
m ssing funds as soon as possi bl e.

25. On July 25, 1995, Petitioner audited Respondent's
escrow account's mai ntai ned by Respondent for Carson and
Associates Ltd., Inc., t/a REfMAX on the Key and Crescent
Managenment, Inc. Petitioner found that all accounts were in good

order and bal anced.
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26. The two deposits of $25,000 and $20, 063. 09 had been
made into the Crescent Managenent Account on July 10, 1995, and
July 13, 1995, respectively, and prior to the July 25, 1995,
audit. Nevertheless, the investigator did not question
Respondent about the deposits nor did Respondent vol unteer
i nformati on concerning the deposits.

27. On May 10, 1996, Petitioner conpleted an audit of the
escrow accounts nai ntai ned by Respondent for Carson and
Associates Ltd., Inc., t/a REfMAX on the Key and found that al
account s bal anced.

28. On May 15, 1996, Petitioner conpleted an audit of the
escrow account maintai ned by Respondent for Crescent Managenent,
Inc., and found the account to be in good order and bal anced.

29. During the time period pertinent to this proceeding,
Crescent Managenent, Inc. earned a 15 percent rental nmanagenent
fee on all rental funds collected. The Crescent Managenent
Account was | abel ed as an "operating escrow account” and the
source of all funds in this account consisted of rent paynents by
tenants. O the rents deposited into the account, 15 percent
bel onged to Respondent as an earned rental nanagenent fee and the
bal ance bel onged to the owners after deducting paynent of the
owners' expenses.

30. As each check fromthe Crescent Managenent Account was
i ssued, either the "Omers'" account was charged or the "Fee,

Property" account was charged. The "Fee, Property" account

11



consisted solely of the funds generated by the 15 percent
managenent fees.

31. Each nonth, the accounts were reconciled and if there
was a shortage or overage of funds, corrective action was taken.

32. The accounting procedure inplenented by Respondent and
descri bed in paragraph 30 above utilized real estate property
managenent software program RPM This program had been
recomended to Respondent by one of Petitioner's investigators in
1993. Under this system one account is set up on conputer and
all transfers are made internally. Respondent is no | onger using
this accounting nmethod, but now uses Qui ck Books, a recognized
bookkeepi ng system w thout any apparent probl ens.

33. In regard to the checks noted in paragraph 16 above,
Petitioner alleges that these seven checks were "unauthori zed
di sbursenents” in that Respondent used the escrow account to
directly pay personal and office overhead and rel ated expenses.
However, Petitioner acknow edged that if earned fees in the
escrow account were used for third party paynents, there is no
m sappropriation. Furthernore, Petitioner's investigator
supervisor testified that where there is no shortage of the
escrow funds, the practice inplenented by Respondent is just
"very poor bookkeeping."

34. In January 1994, the follow ng checks referenced above
were issued: Check No. 5458 for $246.40 to Pelican Press, Check

No. 5460 for $74.67 to Prestige Printing and Check No. 5347 for
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$11,108.91 to REfMAX on the Key. All three of these checks are
listed on the January 1994 Trust Account Reconciliation form
prepared on February 8, 1994, and signed by Respondent. At the
end of January 1994, there was an overage of $1,532. 09,
representing "Managenent Fees." The corrective action taken was
to remove the $1,532.89 overage and put it in the operating
account. Thus, the funds used for paynent of these checks were
not trust funds, but fees earned by Respondent and to which he
was entitl ed.

35. Check No. 5391 dated February 2, 1994, for $82.00 was
payable to the D vision of Real Estate for paynent of renewal
fees. The check cleared the Crescent Managenent Account on
February 18, 1994. The bank statenment for February reflects that
on February 1, 1994, the account had a begi nning bal ance of
$52, 109. 45, eighteen deposits and credits totaling $95, 676. 64,
and 135 checks and debits totaling $71,799.87. At the end of the
statenent period, on February 28, 1994, the Crescent Managenent
Account had a bal ance of $75,986.22. The funds used to pay the
$82. 00 check when it cleared the bank cane fromthe "Fee,
Property" split of the operating account and represented funds
generated fromthe broker's 15 percent rental conmm ssion fee.
Accordingly, trust funds were not used in regard to paynment of
t hi s check.

36. Check No. 6439 dated July 25, 1994, for $237.83 and

payable to the Sarasota Board of Realtors cleared the Crescent
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Managenent Account on August 2, 1994. The bank statenent for the
period August 1, 1994, through August 31, 1994, reflects that the
account had a begi nni ng bal ance of $45,409. 21, 15 deposits
totaling $50,287.19; 102 checks and debits totaling $37,184.09;
and an endi ng bal ance of $58,512.31. The funds used to pay the
$237.83 check came fromthe "Fee, Property" split of the
operating account and represented funds generated by the broker's
15 percent rental comm ssion. Trust funds were not used to pay

t hi s check.

37. Check No. 7388 dated Decenmber 31, 1994, for $19, 700. 11
payable to RE/ MAX on the Key for overhead expenses cl eared the
Crescent Managenent Account on January 31, 1995, with funds from
the "Fee, Property" split of the operating account with funds
generated by the broker's 15 percent rental conmm ssion. The bank
statenent for the period ending January 31, 1995, reflects a
begi nni ng bal ance of $177,991. 84; 15 deposits totaling
$137, 308. 35; and 111 checks and debits totaling $116, 469. 67,
resulting in an endi ng bal ance of $197,830.52. Trust funds were
not used to pay this check. This check appears on the Trust
Account Reconciliation formfor the nonth of January 1995,
performed on February 9, 1995, and signed by Respondent on that
date. According to the Reconciliation Statement, there was a
shortage in the trust account of $961.97, resulting froman
overpaynent to a custoner. The anmount of the shortage is the

di fference between the broker's trust liability of $179, 159. 46
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and the adjusted account bal ance of $178,197.49. The
Reconciliation statement further noted under "corrective action
taken" that the "custonmer will reinburse.”

38. Check No. 7005 dated February 16, 1995, for $4,119. 29,
payabl e to American Express appears on the Trust Reconciliation
Statenent for the period ending February 28, 1995, perfornmed on
March 10, 1995, and signed by Respondent. The Reconciliation
St atenent shows that the account was in balance with no overages
or shortages. The nonthly bank statenents for the period ending
February 28, 1995, reflects a begi nning bal ance of $197, 830. 52;
13 deposits of $95,753.08; 115 checks and debits totaling
$75,951.56, with an endi ng bal ance of $217,632.40. The check
cl eared the Crescent Managenent Account on February 17, 1995,
with funds fromthe "Fee, Property"” split of the operating
account with funds generated by the broker's 15 percent rental
comm ssion. Trust funds were not used to pay this check.

39. Respondent has been disciplined on two prior occasions.
In Case Nos. 92-83432 and 92-84338, Petitioner entered a Final
Order on July 20, 1993, which adopted a Stipulation between
Respondent and Petitioner. Pursuant to the Stipul ation,
Respondent neither admtted nor denied the allegations, but was
repri manded, fined $300, and required to take a 30-hour broker
managenent course. The underlying adm nistrative conplaint in
this matter, based on an August 7, 1992, audit by Petitioner,

all eged that (1) Respondent's escrow account was not properly
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reconcil ed and had an overage of approximately $661.50; (2)
Respondent failed to informclients that a certain escrow account
was an interest bearing account; and (3) Respondent's required
office sign was incorrect in that letters were not all at | east
an inch in height and the words "Lic. Real Estate Broker" were
not i ncl uded.

40. On May 6, 1994, a second Final Order was entered
agai nst Respondent in FDBPR Case Nos. 93-84352 and 93-5419. This
Final Oder required Respondent to pay a fine of $300 and pl aced
Respondent on probation for a year. The adm nistrative conpl ai nt
whi ch served as the basis for the final order was filed on
January 25, 1994, and was based on a Septenber 20, 1993, audit
and investigation performed by Petitioner at Respondent's
request. The Adm nistrative Conplaint alleged that Respondent
had failed to properly reconcile his rental escrow accounts for
July and August 1993 and had a total escrow shortage of $842. 31.

41. The Septenber 20, 1993, audit was perfornmed at the
request of Respondent. During May of 1993, the Respondent had
concerns as to the proper handling of the rental property
managenent escrow account by his bookkeeper. As a result of
t hese concerns, Respondent contacted Petitioner and requested
that Petitioner conduct an audit.

42. In response to Petitioner's request, Petitioner
conducted an audit on Septenber 20,1993, which revealed a

shortage in the escrow account of $842.31. It was determ ned
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that this was due to errors by the bookkeeper. Therefore, the
bookkeeper imedi ately replaced the escrow account funds. The
Respondent then term nated the bookkeeper's enpl oynent.
Nonet hel ess, the Petitioner filed an eight-count Adm nistrative
Conmpl ai nt on January 20, 1994, agai nst the Respondent charging
escrow vi ol ati ons.

43. The Respondent admitted the facts alleged in the
January 20, 1994, Adm nistrative Conplaint and requested an
informal hearing. The Conm ssion heard the matter on April 19,
1994, and a Final Order was filed on May 6, 1994, providing for a

reprimand, a $300 fine and conpletion of a 30-hour broker

17



managenent course. The Respondent paid the fine and tinely
conpl eted the course.

CONCLUSI ONS OF LAW

44, The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding, and the
parties thereto, pursuant to Section 120.57(1), Florida Statutes.

45. The Departnent is statutorily enpowered to suspend,
revoke, or otherwi se discipline the real estate |icense of any
licensee in Florida found guilty of any act enunerated in Section
475. 25, Florida Statutes.

46. The Departnent has the burden of proof in this
proceedi ng. Petitioner must show by clear and convi nci ng
evi dence that Respondent commtted the acts alleged in the
Adm ni strative Conplaint and the reasonabl eness of any penalty to

be inmposed. Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

47. In BEvans Packing Co. v. Dept. O Agriculture and

Consuner Services, 550 So. 2d 112, 116, n. 5 (Fla. 1st DCA 1989),

the court expl ai ned:

"[C] | ear and convincing evi dence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nust be distinctly renmenbered; the
evi dence must be precise and explicit and the
W t nesses nust be | acking in confusion as to
the facts in issue. The evidence nust be of
such weight that it produces in the m nd of
the trier of fact the firmbelief of [sic]
conviction, wthout hesitancy, as to the
truth of the allegations sought to be
established. Slomw tz v. \Wal ker, 429 So. 2d
797, 800 (Fla. 4th DCA 1983).
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48. The Adm nistrative Conpl aint dated April 21, 1996,
al l eges that Respondent failed to conply with a |awful order of
the Florida Real Estate Conm ssion. Such a failure constitutes a
violation of Section 475.25(1)(e), Florida Statutes, which
aut hori zes the conm ssion to take disciplinary action against a
real estate license where the |icensee

Has viol ated any of the provisions of this
chapter or any lawful order or rule nade or
i ssued and the provisions of this Chapter or
Chapt er 455.

49. It is undisputed and Respondent admts that he failed
to conplete the 30-hour brokers' managenent course wthin the
time period prescribed in the Final Oder filed by the comm ssion
on April 21, 1994. Respondent argues that his failure to
conpl ete the course was unintentional and that he made a good-
faith effort to tinmely take the course and to obtain an
extension. Despite his intentions and good faith, the clear and
convi nci ng evidence established that Respondent conpleted the
requi red course on June 30, 1995, not on May 6, 1995, the date
specified in the April 21, 1994 Final O der.

50. The Adm nistrative Conpl ai nt agai nst Respondent issued
on Septenber 23, 1996, contains five counts. Count | alleges
t hat Respondent deposited or interm ngled personal funds with
funds being held in escrow or trust or on condition. Count II
al | eges that Respondent knowi ngly concealed a violation of Rule
61J2-14.008(1)(c), Florida Adm nistrative Code, during the course

of an official investigation. Count Ill alleges that Respondent

19



i nproperly dispersed funds froman escrow or trust account.
Count 1V alleges that Respondent is guilty of fraud,
m srepresentation, false prom ses, fal se pretenses, dishonest
dealing by trick, schene or device, cul pable negligence or breach
of trust in any business transaction. Finally, Count V alleges
that Respondent is guilty of having been found guilty for a
second time of any m sconduct that warrants his suspension or has
been found guilty of a course of conduct or practice which shows
that he is so inconpetent, negligent, dishonest, or untruthful
that the noney, property, transaction, and rights of investors
may not be safely entrusted to him It is alleged that these
of fenses constitute violations of various provisions of Section
475. 25, Florida Statutes.
51. In regard to Count |, Rule 61J2-14.008, Florida

Adm ni strative Code, provides in relevant part:

(a) A "deposit" is a sumof noney, or its

equi valent, delivered to a real estate

i censee, as earnest noney, or a paynent or a

part paynent, in connection wth any real

estate transaction named or described in s.

475.01(1)(c), Florida Statutes [which
includes the rental or |easing of property].

* * *

(c) "Trust" or "escrow' account nmeans an
account in a bank or trust conpany, title
conpany having trust powers, credit union, or
a savings and | oan association with the State
of Florida. Only funds described in this
rule shall be deposited in trust or escrow
account. No personal funds of any |licensee
shal |l be deposited or intermngled wth any
funds being held in escrow, trust or on
condition except as provided in Rule 61J2-
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14.016(2), Florida Adm nistrative Code.
(enphasi s supplied)

52. The rule chapter does not provide for a definition for
"personal funds." However, Rule 61J2-14.010(2), Florida
Adm ni strative Code provides:

(2) A broker is authorized to place and

mai ntain up to $200 of personal or brokerage
busi ness funds in the escrow account for the
pur pose of opening the account, keeping the
account open and/or paying for ordinary
servi ce charges.

53. Rule 61J2-14.012, Florida Adm nistrative Code, states,
in part:

(2) At least nonthly, a broker shall cause
to be nmade a witten statenent conparing the
broker's total liability with the reconciled
bank bal ance(s) of all trust accounts. The
broker's trust liability is defined as the
sumtotal of all deposits received, pending
and being held by the broker at any point in
time. . . . The broker shall review, sign and
date the nonthly statenent-reconciliation

(3) \Whenever the trust liability and the

bank bal ances do not agree, the

reconciliation shall contain a description or

expl anation for the difference(s) and any

corrective action taken in reference to

shortages or overages of funds in the

account (s). "

54. Wth regard to Count | of Adm nistrative Conplaint Il

Petitioner has not net its burden of proof. It is undisputed
t hat Respondent nmade two deposits to the Crescent Managenent
account: a deposit of $25,000 on July 10, 1995, and a deposit of
$20, 063. 09 on July 13, 1995. However, Respondent contends that

t hese funds were to replace funds which he believed had been
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wongfully taken by one of his enployees. There is no evidence
or even an allegation that Respondent m sappropriated these
m ssi ng funds.

55. Respondent maintains that the funds he deposited in
July 1995 were not personal funds nor brokerage business funds,
but becane trust funds for the benefit of those persons who dealt
w th Respondent in his capacity as a broker and with trust and
confidence. Once the funds were deposited, Respondent asserts
that he had or made no claimto the funds deposited.

56. Notwi thstanding Petitioner's assertion that these
deposits were inproper, Petitioner's two w tnesses, |nvestigator
Supervisor Marjorie G Bennett and |Investigator Marie Hayes,
testified that the appropriate corrective action to be taken by a
br oker upon di scovering that his escrow account is short is to
deposit sufficient funds to elimnate the shortage. Accordingly,
the broker's appropriate corrective action of depositing funds in
such a case cannot be deened a violation.

57. Petitioner has failed to establish by clear and
convi ncing evidence the allegation contained in County |l that
Respondent know ngly conceal ed a violation during the course of
an official investigation. Petitioner alleges the Respondent
conceal ed a violation during an investigation by failing to
reveal to an investigator tw deposits of $20,000 and $25, 000
made in July 1995. In the first instance, Petitioner has not

established that Respondent's depositing funds into the escrow
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account was, in fact, a violation. As stated above,
investigators testifying for Petitioner stated that the proper
corrective action for a broker is to deposit funds to elimnate a
shortage in a escrow account. Next, even if it is assuned that
the nmere act of making the two deposits was a violation,
Petitioner did not show that Respondent know ngly concealed this
information during the course of an official investigation.

58. The investigator, John Pence, who conducted the July
1995 audit, did not testify and there is no evidence in the
record that Respondent know ngly conceal ed the two deposits from
| nvesti gator Peace or Petitioner. Respondent testified that he
made the two deposits, both of which were disclosed on the July
1995 nonthly reconciliation statenent. Mreover, Respondent
notified Marie Hayes, Petitioner's investigator of the two
deposits during her May 1996 investigation.

59. As to Count IIl of the Adm nistrative Conplaint II
regardi ng i nproper disbursenent of funds froma escrow trust
account, Petitioner has not nmet its burden of denonstrating that
Respondent viol ated Section 475.25(1)(k), Florida Statutes. That
section authorizes the Conm ssion to inpose disciplinary action
on a license, if the |licensee

(k) Has failed, if a broker, to imredi ately
pl ace, upon receipt, any noney, fund,
deposit, check, or draft entrusted to him by
any person dealing with himas a broker in
escrowwth a title conpany, banking
institution, credit union, or savings and

| oan associ ation | ocated and doi ng busi ness
inthis state, or to deposit such funds in a
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trust or escrow account maintained by him

with sonme bank, credit union, or savings and

| oan associ ation | ocated and doi ng busi ness

in this state, wherein the funds shall be

kept until disbursenent thereof is properly

aut hori zed.
Based on the above quoted provision, upon receipt, any noney,
fund, deposit, check, or draft entrusted to himin his capacity
as a broker shall be imediately placed with a title conpany,
banking institution, credit union, or savings and | oan
association during business in this state. Moreover, such funds
shal |l be kept until disbursenent thereof is properly authorized.

60. Petitioner argues that this rule requires that no
di sbursenents be made fromthe escrow account to third parties on
behal f of the broker. According to Petitioner, this is true even
if the disbursenents are equal to or |less than fees or
conmi ssions earned by the broker which have not yet been renoved
fromthe escrow account. Mdreover, Petitioner asserts that funds
representing Respondent's conmm ssion, should not be disbursed
directly fromthe escrow account for paynent of Respondent's
personal or office expenses. |Instead, Petitioner believes that,
at | east nmonthly comm ssions should be renoved fromthe escrow
account and placed in an operating account. According to
Petitioner, the practice inplenmented by Respondent constituted
only "poor bookkeeping."
61. There are no allegations that Respondent failed to

properly deposit funds. Rather, Petitioner contends that several

checks were inproperly witten on the Crescent Managenent
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Account, thereby resulting in inproper disbursenents froma trust
account. Respondent was the only person authorized to sign
checks drawn on the Crescent Managenent Account. But in two

i nstances, checks witten on the account were not signed or

aut hori zed by Respondent. Wth respect to Check No. 7005 and
Check No. 7388, Respondent never signed or directed anyone to
sign on his behalf. Thus, it cannot be concl uded that Respondent
is guilty of inproperly disbursing funds fromthe Crescent
Managenment Account that are attributable to paynent of these
checks.

62. Wth regard to the remai ni ng checks, Check Nos. 5458,
5460, 5347, 5391, and 6439, it is undisputed that Respondent
signed these checks and that they were for office operation
expenses and |icense renewal fees. Petitioner contends that
t hese checks were inproper disbursenents, although there was no
show ng that the checks were funded by noneys bel onging to
property owners. The evidence adduced at hearing established
that each of the checks alleged to be inproper disbursenents
cl eared paynent by the bank and were charged in Respondent's
i nternal conputer bookkeeping systemto funds in the "Fees,
Property" portion of the account. For the nonths in question,
the nonthly reconciliation statenents bal anced or where
expl ai ned, corrective action was pronptly taken.

63. Count IV of the Adm nistrative Conplaint alleges that

t he Respondent
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oo is guilty of fraud, m srepresentation,
fal se prom ses, false pretenses, dishonest
dealing by trick, schene, or device, cul pable
negli gence, or breach of trust in any

busi ness transaction in this state or any
other state, nation or territory in
Subsection 475.25(1)(b) Florida Statutes.

64. In Munch v. Departnent of Professional Regulation, Div.

of Real Estate, 592 So. 2d 1136, 1138 (Fla. 1st DCA 1992), the

Departnent charged a |icensed broker-sal esperson with "fraud,

m srepresentation, conceal nent, false prom ses, false pretenses,
di shonest dealing by trick, schene, or device, cul pable
negl i gence or breach of trust in a business transaction in

viol ation of Section 475.25(1)(b), Florida Statutes." The court
hel d:

It is clear that section 475.25(1)(b) is
penal in nature. As such, it nust be
construed strictly, in favor of the one

agai nst whomthe penalty woul d be inposed.
See Hol nberg v. Departnent of Natural
Resources, 503 So. 2d 944 (Fla. 1st DCA
1987). Reading the first clause of Section
475.25(1)(b) . . ., and applying to the words
used in their usual and natural neaning, it
is apparent that it is contenplated that an
i ntentional act be proved before a violation
may be found. See R vard v. MCoy, 212 So.
2d 672 (Fla. 1st DCA), cert. denied, 219 So.
2d 703 (Fla. 1968).

Munch at 1143-44.

65. In the instant case, the record establishes that at no
time did the Respondent knowingly or intentional utilize or even
attenpt to utilize trust funds to pay his personal or business
expenses. Based upon the findings of fact herein, the Petitioner

has failed to neet its burden of proving by clear and convinci ng
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evi dence the charges filed agai nst the Respondent.
66. Wth regard to Count V of the Adm nistrative Conpl aint
|1, Respondent was charged wi th having been
found guilty for a second tinme of any
m sconduct that warrants his suspension or
has been found guilty of a course of conduct
or practices which shows that he is so
i nconpetent, negligent, dishonest, or
untrut hful that the noney, property,
transactions, and rights of investors, or
those with whom he may sustain a confidential
relation, may not safety be entrusted to him
Section 475.25(1)(0), Florida Statutes.

67. The record contains no clear and convincing evidence to
support this alleged violation. The two prior Final Oders
involved mnor infractions. Specifically, the first Final Oder
reveal ed a bookkeeping error and determ ned an overage in the
escrow account and involved a mnor sign violation. The second
Final Order also involved a bookkeeping error which resulted in a
shortage of approximately $800. Corrective action was
i medi ately taken. Neither of these cases involved any person
losing trust funds or any intentional m sconduct by Respondent.
Li kew se, there has been no pattern of wongdoing by the

Respondent .

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is
RECOVMENDED t hat the Florida Real Estate Comm ssion enter a

final order finding that Respondent has violated Section
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475.25(1)(e) Florida Statutes, as alleged in the Admnistrative
Complaint filed on April 21, 1996, and inposing an adm nistrative
fine of $1, 000.

RECOMVENDED t hat all counts of the Adm nistrative Conpl aint
i ssued Septenber 23, 1996, be di sm ssed.

DONE AND ENTERED this 7th day of GCctober, 1997, in

Tal | ahassee, Leon County, Florida.

CAROLYN S. HOLI FI ELD

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUMCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the derk of the

Di vi sion of Adm nistrative Hearings
this 7th day of Cctober, 1997.
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COPI ES FURNI SHED:

CGeoffrey T. Kirk, Senior Attorney
Departnent of Business and
Pr of essi onal Regul ati on
D vision of Real Estate
400 West Robi nson Street
Ol ando, Florida 32802

Frederick WIlsen, Esquire

Gllis and Wlsen, P.A

1415 East Robinson Street, Suite B
Ol ando, Florida 32801

Lynda L. Goodgane, General Counsel
Departnent of Business and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Henry M Sol ares, Division Director
D vision of Real Estate
Departnent of Business and
Pr of essi onal Regul ati on
400 West Robi nson Street
Post O fice Box 1900
Ol ando, Florida 32802-1900

NOTI CE OF RI GHAT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recommended order should be filed with the agency that wll
issue the final order in this case.
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